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Yes, You Are Entitled to Transitional Health Care “During a War or
During a National Emergency.” The Department of Defense Is Wrong.
By Captain Samuel F. Wright, JAGC, USN (Ret.) 2 and
Sergeant Major Steve Minyard, JAGC, USAR (Ret.)3

9.0—Miiscellaneous.
Feliciano v. Department of Transportation, 605 U.S. 38 (2025).%

1 We invite the reader’s attention to www.roa.org/lawcenter. You will find more than 2,000 “Law Review” articles
about the Uniformed Services Employment and Reemployment Rights Act (USERRA), the Servicemembers Civil
Relief Act (SCRA), the Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA), the Uniformed Services
Former Spouses’ Protection Act (USFSPA), the title 38 chapters that provide for veterans’ benefits administered by
the Department of Veterans Affairs (VA), and other laws that are especially pertinent to those who serve our
country in uniform. You will also find a detailed Subject Index, to facilitate finding articles about specific topics. The
Reserve Officers Association, now doing business as the Reserve Organization of America (ROA), initiated this
column in 1997, and we add new articles each month. CAPT Wright is the author of more than 80% of the articles,
but we are always looking for “other than Sam” articles by other lawyers.

2 BA 1973 Northwestern University, JD (law degree) 1976 University of Houston, LLM (advanced law degree) 1980
Georgetown University. | served in the Navy and Navy Reserve as a Judge Advocate General’s Corps officer and
retired in 2007. | am a life member of ROA. | have dealt with USERRA and the Veterans’ Reemployment Rights Act
(VRRA—the 1940 version of the federal reemployment statute) for 44 years. | developed the interest and expertise
in this law during the decade (1982-92) that | worked for the United States Department of Labor (DOL) as an
attorney. Together with one other DOL attorney (Susan M. Webman), | largely drafted the proposed VRRA rewrite
that President George H.W. Bush presented to Congress, as his proposal, in February 1991. On 10/13/1994,
President Bill Clinton signed into law USERRA, Public Law 103-353, 108 Stat. 3162. The version of USERRA that
President Clinton signed in 1994 was 85% the same as the Webman-Wright draft. USERRA is codified in title 38 of
the United States Code at sections 4301 through 4335 (38 U.S.C. §§ 4301-35). | have also dealt with the VRRA and
USERRA as a judge advocate in the Navy and Navy Reserve, as an attorney for the Department of Defense (DOD)
organization called Employer Support of the Guard and Reserve (ESGR), as an attorney for the United States Office
of Special Counsel (OSC), as an attorney in private practice, and as the Director of the Service Members Law Center
(SMLC), as a full-time employee of ROA, for six years (2009-15). Please see Law Review 15052 (June 2015),
concerning the accomplishments of the SMLC. My paid employment with ROA ended 5/31/2015, but | have
continued the work of the SMLC as a volunteer. As of 5/1/2026, | have come out of retirement and have joined
Maher Legal Services in an “of counsel” role. You can reach me by e-mail at samuel@maherlegalservices.com or
by telephone at (708) 468-8155.

3 BA 2001 Texas Christian University, MS American Military University, 2014. Served 29 years in the United States
Army Judge Advocate General’s Corps and Army Reserve, from Battalion Legal Specialist to Command Paralegal,
U.S. Army Reserve Command and Senior Enlisted Advisor, Assistant Secretary of Defense, Manpower and Reserve
Affairs. Currently serving as ROA’s Director of Programs.

4 This is a decision of the United States Supreme Court. The decision was announced on 4/30/2025, 14 months
ago. The citation means that you can find this case in Volume 605 of United States Reports, starting on page 38.
We have also addressed the Feliciano case in Law Review 26023 (July 2026) and in Law Review 25025 July 2025).
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Under section 1145 of title 10 of the United States Code, some persons
who leave active duty in the armed forces (Army, Navy, Marine Corps,
Coast Guard, Air Force, or Space Force) are entitled to transitional
health care from the Department of Defense (TRICARE), for themselves
and their families, for the first 180 days after they are released from
active duty. Here is the portion of section 1145 that sets forth who is
eligible for this transitional health care.”

(a) Transitional Health Care.—

(1) For the time period described in paragraph (4), a member of
the armed forces who is separated from active service as
described in paragraph (2) (and the dependents of the member)
shall be entitled to receive—

(A)

except as provided in paragraph (3), medical and dental care
under section 1076 of this title in the same manner as a
dependent described in subsection (a)(2) of such section; and

(B)

health benefits contracted under the authority of section 1079(a)
of this title and subject to the same rates and conditions as apply
to persons covered under that section.

(2) This subsection applies to the following members of the armed
forces:

(A)

A member who is involuntarily separated from active duty.

(B)

A member of a reserve component who is separated from active
duty to which called or ordered under section 12304b of this
title or a provision of law referred to in section 101(a)(13)(B) of
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this title if the active duty is active duty for a period of more
than 30 days.
(C)
A member who is separated from active duty for which the
member is involuntarily retained under section 12305 of this title
in support of a contingency operation.
(D)
A member who is separated from active duty served pursuant to a
voluntary agreement of the member to remain on active duty for
a period of less than one year in support of a contingency
operation.
(E)
A member who receives a sole survivorship discharge (as defined
in section 1174(i) of this title.
(F)
A member who is separated from active duty who agrees to
become a member of the Selected Reserve of the Ready Reserve
of a reserve component.
(G)
A member of the National Guard who is separated from full-time
National Guard Duty to which called or ordered under section
502(f) of title 32 for a period of active service of more than 30
days to perform duties that are authorized by the President or the
Secretary of Defense for the purpose of responding to a national
emergency declared by Congress or the President and supported
by Federal funds.
(3)
In the case of a member described in subparagraph (B) or (G) of
paragraph (2), the dental care to which the member is entitled
under this subsection shall be the dental care to which a member
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of the uniformed services on active duty for more than 30 days is
entitled under section 1074 of this title.

(4)

Except as provided in paragraph (7), transitional health care for a
member under subsection (a) shall be available for 180 days
beginning on the date on which the member is separated from
active service. For purposes of the preceding sentence, in the case
of a member on active service as described in subparagraph (B),
(C), (D), or (G) of paragraph (2) who, without a break in service, is
extended on active service for any reason, the 180-day period
shall begin on the date on which the member is separated from
such extended active service.”

For purposes of this article and the lawsuit to which this article
pertains, here is the specific group of people who are eligible for this
transitional health care:

A member of a reserve component who is separated from active
duty to which called or ordered under section 12304b of this title
or a provision of law referred to in section 101(a)(13)(B) of this
title if the active duty is active duty for a period of more than 30
days.®

The U.S. Department of Defense implements this provision through the
Transitional Assistance Management Program (TAMP). TRICARE Policy
Manual 6010.63-M, April 2021, Chapter 10, paragraph 2.1.2, takes the
language of the statute and distills all of the duty statuses qualifying for
TAMP into the below:

510 U.S.C. § 1145(a)(1)-(4) (emphasis supplied).
610 U.S.C. § 1145(a)(2)(B) (emphasis supplied).
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A member of a Reserve Component (RC) who is separated
from active duty after serving more than 30 consecutive days
either in support of a contingency operation or for a
preplanned mission.”

This oversimplification of the statute continues online. According to the
publicly facing website at https://tricare.mil/tamp/, the benefit is
available to “National Guard or Reserve” members who serve during
“...a preplanned mission” or “support of a contingency operation.”®

Like too many benefits available to Reserve Component members, the
publicly facing wording on eligibility, in light of case law explained
below, is overly restrictive and potentially misleading. Congress built
TAMP to assist Reserve service members in their transition from active
duty to traditional Reserve lives. TAMP enables a continuity of care for
injuries and conditions worsened by their military service and fills the
gap between their arrival back home and integration into any civilian
health insurance they had before mobilization.

Lieutenant Commander (LCDR) Anthony Gontarz, a life member of the
Reserve Organization of America (ROA), is a Navy Reserve officer. He is
not currently on active duty, but he was on active duty for many
months, until 9/30/2025 (the end of Fiscal Year 2025). His most recent
active-duty orders referred to section 12301(d) of title 10.°

7 Def. Health Agency, TRICARE Policy Manual 6010.63-M, ch. 10, 9 2.1.2 (Apr. 2021),
https://manuals.health.mil/pages/DisplayManual.aspx?Seriesld=TPT5.

8 Def. Health Agency, Transitional Assistance Management Program, TRICARE, https://tricare.mil/tamp/ (last
visited May 11, 2026).

910 U.S.C. § 12301(d).
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LCDR Gontarz applied for transitional health care, for himself and his
family, under section 1145(a)(2)(B) of title 10, quoted above. The Navy
denied him that transitional health care because section 12301(d) of
title 10 is not one of the sections of the United States Code that is
specifically mentioned in section 101(a)(13)(B) of title 10. Here is the
entire text of section 101(a)(13):

(13) The term “contingency operation” means a military operation
that--

(A) is designated by the Secretary of Defense as an operation in
which members of the armed forces are or may become involved
in military actions, operations, or hostilities against an enemy of
the United States or against an opposing military force; or

(B) results in the call or order to, or retention on, active duty of
members of the uniformed services under section 688, 12301(a),
12302, 12304, 123044a, 12305, or 12406 of this title, chapter 13 of
this title, section 3714 of title 14, or any other provision of law
during a war or during a national emergency declared by the
President or Congress.*°

Just last year (2025), the Supreme Court definitively interpreted the
final clause of section 101(a)(13(B): “or any other provision of law
during a war or during a national emergency declared by the President
or Congress.”'! In that case, the Supreme Court held:

At its core, the dispute before us turns on the meaning of the
phrase “during a national emergency.” Does that language
promise differential pay to certain federal civilian employees

1010 U.S.C. § 101(a)(13) (emphasis supplied).
11 See Feliciano v. Department of Transportation, 605 U.S. 38 (2025).
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called to active-duty service while a national emergency is
ongoing, as Mr. Feliciano argues? Or does it require a reservist to
prove some additional, substantive connection between his
service and a particular national emergency, as the Federal Circuit
held, and the government contends? Several considerations
persuade us that Mr. Feliciano’s interpretation is the sounder one.

Start with the word “during.” Normally, we have said, that word
“denotes a temporal link” and means “contemporaneous with.”
United States v. Ressam, 553 U. S. 272, 274-275, 128 S. Ct. 1858,
170 L. Ed. 2d 640 (2008). Any number of dictionaries from around
the time of §101(a)(13)(B)’s adoption in 1991 offer up similar
formulations. See, e.g., Black’s Law Dictionary 504 (6th ed. 1990)
(defining “during” as “[t]hroughout the course of; throughout the
continuance of; in the time of; after the commencement and
before the expiration of ”).

Conversely, the word “during” does not generally imply a
substantive connection. The government itself has previously
acknowledged as much. As its briefing in Ressam explained, “[t]he
plain everyday meaning of ‘during’ is ‘at the same time’ or ‘at a
point in the course of.” It does not normally mean ‘at the same
time and in connection with.”” Brief for United States in United
States v. Ressam, O. T. 2007, No. 455, pp. 13-14 (emphasis
added). Reading “during” to require a substantive connection, the
government warned, risks “read[ing] in a relational element” that
the word does not necessarily convey. Tr. of Oral Arg. In United
States v. Ressam, O. T. 2007, No. 455, p. 31. Adopting just that
view, this Court in Ressam held that a sentencing enhancement
addressing those who carry an explosive “during” the commission
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of a felony applies to individuals who carry explosives
“contemporaneous with” their felonies even in the absence of a
substantive “relationship between the explosive carried and the
underlying felony.” 553 U. S., at 275, 128 S. Ct. 1858, 170 L. Ed. 2d
640.12

Under section 1145(a)(2)(B), LCDR Gontarz was entitled to transitional
health care for himself and his family until 3/29/2026 (180 days after he
left active duty on 9/30/2025). During that 180-day period, he incurred
several thousand dollars of health care expenses that should have been
covered by TRICARE but were not covered because of the Navy’s
erroneous denial of LCDR Gontarz’ application for transitional health
care.

LCDR Gontarz is the putative plaintiff in a class-action lawsuit against
the Navy and the Department of Defense, on behalf of himself and all
others similarly situated. This case has not yet been certified for class-
action adjudication, but we predict that this will happen soon. This
should also drive examination of the true reach of Feliciano. Tens of
thousands have served since the implementation of TAMP, “during a
war or during a national emergency declared by the President or
Congress,” with unknown thousands serving in non-preplanned or
contingency operations and, assumedly, denied TAMP benefits. The
cost of their medical care, in turn, was either borne by the Service
member or their civilian insurance-a cost that was rightfully the
Department of Defense’s to pay.

12 Feliciano, 605 U.S. at 44-45. See also Law Review 26023 (June 2026), for a detailed discussion of the implications
of the Feliciano case.
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We call upon the Navy and the Department of Defense to confess
error instead of answering the complaint. The Navy and the
Department of Defense should not waste any more time trying to
defend the indefensible. Feliciano is directly on point and
indistinguishable.

S

LCDR Anthony Gontarz, Navy Reserve

==
m
o

1 — GONTARZ'S ACTIVE DUTY ORDERS

Called to active duty under 10 U.S.C. § 12301(d)
Served many months - Released 9/30/2025

J/ Does § 12301(d) qualify?

STEP 2 — 10 U.S.C. § 101(a)(13)(B): DEFINITION OF "CONTINGENCY OPERATION"

A military operation that results in a call to active duty under...

Enumerated statutes "any other provision of law"

§§ 688, 12301(a), 12302, ...during a war OR during a
12304, 12304a, 12305,
12406, chapter 13, § 3714

(§ 12301(d) not listed here)

OR national emergency declared
by the President or Congress

§ 12301(d) fits here v/

Feliciano v. Dep't of Transportation, 605 U.S. 38 (2025): "during" means contemporaneous with —
no substantive connection to the emergency required. A national emergency was in effect during Gontarz's service. v/

l Therefore, his duty = a contingency operation

STEP 3 10 U.S.C. § 1145(a)(2)(B): ELIGIBILITY FOR TRANSITIONAL HEALTH CARE

A reserve member separated from active duty called under...
§ 12304b OR a provision of law referred to in § 101(a)(13)(B)

.if active duty was for more than 30 days

Gontarz meets all three conditions

v Reserve member v § 12301(d) = "any other provision" v Served > 30 days

— Entitled to 180 days of TRICARE transitional health care (through 3/29/2026)

Figure 1: Analysis of Active Duty Orders and Controlling Statute
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Join the Organization That Fights for You

This article is one of more than 2,000 "Law Review" articles available at
https://roa.org/lawcenter/ — a free legal resource that the Reserve
Organization of America (ROA) has built and maintained since 1997,
adding new articles every month.

ROA is the only national military organization dedicated exclusively to
America's reserve components — all eight of them. From the 6,179
members of the Coast Guard Reserve to the 329,705 soldiers of the
Army National Guard, ROA exists to serve the nearly 773,000 men and
women who answer the call while maintaining civilian lives. No other
organization does what we do for the people we serve.

Our roots run deep. On October 2, 1922, veterans of the Great War
gathered at Washington's historic Willard Hotel — at the invitation of
General of the Armies John J. Pershing — to build something lasting.
One of the junior officers in that room was Captain Harry S. Truman,
who, as President, signed ROA's congressional charter in 1950. That
charter gives us a clear mission: advocate for policies that ensure
adequate national security. For more than a century, we've made the
case that America's Reserve Components and National Guard are
among the most cost-effective pillars of our national defense.

Beyond this library of legal resources, ROA files amicus curiae ("friend
of the court") briefs in the Supreme Court and other courts, and
actively educates service members, military spouses, attorneys,
employers, legislators, and others about the legal rights of those who
serve — and how to enforce them. We provide this information to all



Reserve
Organization of
America

service members, regardless of membership. But it's ROA members —
through their dues and contributions — who make it possible.

Your membership makes the mission possible.

If you are currently serving, or have ever served, in any of America's
eight uniformed services, you are eligible to join ROA — and
membership starts at just $20 for a full year, or $450 for life. Officers
and enlisted personnel alike qualify, whether your service was in the
Active Component, the National Guard, or the Reserve. ROA has also
recently expanded eligibility to include ancestors and lineal
descendants and spouses, widows, and widowers of past or present
service members, so families can stand with those who serve. Join
online at roa.org or call 800-809-9448.

If you are not eligible for membership but believe in this mission, your
financial contribution directly funds this resource and the advocacy
work that protects those who serve. Donations may be mailed to:

Reserve Organization of America
1 Constitution Ave. NE
Washington, DC 20002



