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1.8—Relationship between USERRA and other laws/policies. 
 

Q: Does the Uniformed Services Employment and Reemployment Rights Act (USERRA) 
apply to the Federal Bureau of Investigation (FBI)?  
 
A: Yes. USERRA applies to employees of the FBI and other intelligence-community (“IC”) 
agencies, but Congress created special statutory provisions for reemployment and 
enforcement in those agencies, implemented in both Title 38 and Title 5 of the United 
States Code.1  
 
Q. Are all FBI and Federal IC employees prohibited from serving in the Guard or 
Reserve? 
 
A. No, there is no blanket ban on Reserve or National Guard service. Instead, many 
positions—especially Special Agents—are designated “key positions,” and employees in 
those billets generally may not serve in the Ready Reserve.2  
 
The Ready Reserve is the largest and most significant category of Reserve Components. By 
statute, it consists of the Selected Reserve, the Individual Ready Reserve (IRR), and certain 
Inactive National Guard members. It includes service members who are liable for active-
duty mobilization during war or national emergency, as determined by the President or 
Congress. 10 U.S.C. §§ 10142, 10144, 10146. 
 
The legal barrier to Ready Reserve membership for FBI Special Agents is not USERRA. 
Rather, it is the key-position screening regime established by Congress and implemented 
through 10 U.S.C. § 10149, 32 C.F.R. Part 44, and DoD Instruction 1200.07. Under these 
authorities, federal employers must identify civilian positions whose incumbents are 
“necessary to the maintenance of public health, safety, or national security” and whose 
absence due to mobilization would “seriously impair the capability of the agency or activity 
to function eƯectively.” 32 C.F.R. § 44.2(e).  
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This rationale applies acutely to intelligence-community positions. FBI Special Agents, CIA 
operations oƯicers, NSA analysts – IC personnel maintain continuous operational 
coverage; hold national-security clearances requiring daily access to classified systems; 
perform time-sensitive investigative, counterintelligence, and counterterrorism missions; 
and occupy roles where a sudden, months-long military mobilization would disrupt active 
investigations, compromise classified operations, delay criminal or intelligence reporting, 
and degrade the agency’s statutory mission.  
 
For these reasons, DoD and the IC have long determined that Ready Reserve membership 
is incompatible with such billets. Thus, Special Agents are screened out of the Ready 
Reserve because mobilization would interrupt critical national-security operations, not 
because USERRA imposes any restriction. USERRA remains fully applicable on paper; it is 
the key-position screening doctrine—not USERRA—that prevents Ready Reserve aƯiliation 
in these roles. 
 
The combination of (1) key-position screening rules that limit Ready Reserve membership, 
and (2) USERRA’s special, non-judicial enforcement scheme for certain IC agencies, makes 
it much harder in practice for an FBI employee to invoke and enforce USERRA rights than it 
is for most other federal or private-sector employees.3 

 
In ROA Law Review 08052 (November 2008), we explained how USERRA applies to 
intelligence agencies and why enforcement is unusually limited. This article updates that 
discussion and connects it to the key-position rules that directly aƯect Reserve/Guard 
eligibility at the FBI.4 But first, some background for context.  
 
Q: What is USERRA? 
 
A. Congress enacted the Uniformed Services Employment and Reemployment Rights Act 
of 1994 (USERRA) to modernize and strengthen servicemembers’ civilian job protections, 
updating the Veterans’ Reemployment Rights Act, first enacted in 1940.5 USERRA’s 
purposes are to: 
 

1. Encourage service in the uniformed services; 
2. Ensure servicemembers are not disadvantaged in their civilian careers because of 

their service; 
3. Require prompt reemployment in the “escalator” position of seniority, status, and 

pay; and 
4. Prohibit discrimination and retaliation based on military service or obligations.6 

 
In broad terms, USERRA: 

 Prohibits discrimination in hiring, promotion, retention, or benefits based on past, 
present, or future military service;7 
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 Creates reemployment rights for servicemembers who leave civilian jobs for 
uniformed service and then return, if they satisfy the statutory eligibility criteria;8 

 Defines the reemployment position using the escalator principle—placing the 
servicemember where he or she would have been but for the period of service;9 and 

 Protects seniority, benefits, and certain rights during and after uniformed service.10 
USERRA applies to private employers, state and local governments, and the Federal 
Government, including the Executive Branch, unless a specific statutory exception 
applies.11 

 
I. USERRA and the Federal Government—Special Rules for Intelligence Agencies 
 
For most federal civilian agencies, USERRA reemployment is governed by 38 U.S.C. §§ 4314 
and 4324, with the Merit Systems Protection Board (MSPB) and the federal courts playing 
central roles.12 Congress, however, created a diƯerent regime for a subset of “certain 
Federal agencies,” many of which make up the intelligence community. 
 
 A. Who are the “Certain Federal Agencies” in § 4315? 
 
 Section 4315, titled “Reemployment by certain Federal agencies,” applies to 
 agencies listed in 5 U.S.C. § 2302(a)(2)(C)(ii), which are generally exempt from the 
 ordinary civil-service adverse-action and MSPB-review system.  
 
 These include, among others, the Federal Bureau of Investigation (FBI), the Central 
 Intelligence Agency (CIA), the National Security Agency (NSA), the Defense 
 Intelligence Agency (DIA), the National Reconnaissance OƯice (NRO), the National 
 Geospatial-Intelligence Agency (NGA), and the OƯice of the Director of National 
 Intelligence (ODNI).13 

 
 Congress’s intent was clear: USERRA would apply to these agencies in principle, but 
 reemployment and enforcement would follow a special, internal process—not the 
 standard MSPB/civil-service route.14 

 
 B. Section 4315: Internal Reemployment Procedures and Bar on Judicial Review 
 
 Under 38 U.S.C. § 4315(a)–(b), the head of each covered agency must prescribe 
 procedures to ensure that USERRA rights apply to agency employees and that 
 reemployment occurs “in a manner similar to” § 4313’s escalator principle.15 

 

 Section 4315(c) then does two critical things. First, it requires the agency to 
 designate an oƯicial who determines whether reemployment is “impossible or 
 unreasonable.” Second, it explicitly states that this determination “shall not be 
 subject to judicial review.”16 
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 In other words, for these agencies, the reemployment decision is ultimately an 
 unreviewable internal executive-branch call, not something the employee can 
 appeal to MSPB or a federal district court. 

 
 C. Section 4325: Complaints handled by the agency Inspector General 
 Congress added 38 U.S.C. § 4325 to create a complaint mechanism specifically for 
 employees of these “certain Federal agencies.” An employee who believes USERRA  
 rights were violated may file a complaint with the agency’s Inspector General (IG), 
 who then investigates and reports findings to the head of the agency.17 

 
 In Dew v. United States, a case involving FBI Special Agents, the Department of 
 Justice summarized the eƯect of these provisions in its brief opposing certiorari, 
 explaining that USERRA does not authorize judicial review of an IC agency’s decision 
 not to reemploy and contains no comparable provisions allowing injunctive or 
 monetary relief against those agencies.18 The Supreme Court denied certiorari, 
 leaving in place the Second Circuit’s conclusion that Congress intended to preclude 
 judicial review of such claims.19 

 
 To underscore the lengths to which Congress expected the Federal Government to 
 go in reemploying servicemembers—even those whom an IC agency concludes it 
 cannot reemploy—USERRA imposes a mandatory OƯice of Personnel Management 
 (OPM) placement rule. When the head of a § 4315 agency determines that 
 reemployment within that agency would be “impossible or unreasonable,” the 
 agency must notify both the employee and OPM; OPM is then responsible for 
 identifying a position of like seniority, status, and pay in another federal executive-
 branch agency and ensuring that the employee is oƯered that job.20 

 
 So, USERRA applies in principle, but enforcement inside these agencies is largely 
 internal, and traditional remedies—injunctions, damages, MSPB review, and judicial 
 review—are sharply constrained. That is the first half of the challenge when an IC 
 employee seeks to enforce USERRA protections. 
 
II. Ready Reserve Screening and “Key Positions” 
 
The second half of IC community USERRA reemployment and enforcement route arises 
even earlier—before USERRA’s reemployment protections are triggered. Many intelligence-
community positions are designated as “key positions,” and people in those billets are 
generally not allowed to be in the Ready Reserve at all. 
 
 A. DoD’s Ready Reserve screening rules and the Ready Reserve defined. 
 
 Congress directed the Department of Defense to maintain a Ready Reserve that can 
 be mobilized without crippling essential civilian functions.21 To that end, DoD must 
 periodically screen members of the Ready Reserve to ensure that those who occupy 
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 key civilian positions are not subject to mobilization in a way that would impair 
 essential government functions.22 

 
 By statute, the Ready Reserve consists of units and individual members of the 
 Reserve Components who are liable for active duty under various mobilization 
 authorities and who are maintained to provide trained units and qualified individuals 
 for active duty in time of war or national emergency. 

 
 DoD implements Congress’s screening directive through 32 C.F.R. Part 44 and DoD 
 Instruction 1200.07. Under these authorities, employers—including federal 
 agencies—may identify particular civilian jobs as “key positions” that should not be 
 filled by Ready Reservists. If an employee is a Ready Reservist and occupies a key 
 position, the employer is expected to request that the member be transferred to the  
 Standby Reserve or otherwise removed from the Ready Reserve. At the same time, 
 Appendix A to Part 44 emphasizes that nothing in the key-position guidance “shall 
 reduce, limit, or eliminate in any manner any right or benefit provided by USERRA.” 
 
 Reserve service becomes incompatible with certain IC positions not because of 
 USERRA, but because of this key-position doctrine created by statute and 
 implemented in DoD policy. USERRA itself does not forbid Guard or Reserve 
 membership. Rather, the Ready Reserve screening rules require agencies to identify 
 civilian positions whose incumbents cannot be mobilized without “seriously 
 impairing” the agency’s functioning or “compromising the mission.”23 

 
 In the IC context, mobilization removes personnel who possess irreplaceable 
 clearances, compartmented accesses, target knowledge, source relationships, or 
 technical authorities; whose duties cannot be reassigned without mission 
 degradation; and for whom no immediately available, appropriately cleared 
 substitute exists. As a result, Reserve mobilization would interrupt sensitive 
 operations, degrade  continuity, and risk national-security harm. It is the key-
 position designation—not USERRA—that bars many IC employees, including FBI 
 Special Agents, from serving in the Ready Reserve in the first place. 
 
 B. FBI Special Agents as “key Federal employees” 
 
 The FBI Special Agent (series 1811) position has long been treated as a key position.  
 A 1983 Government Accountability OƯice (GAO) decision explains the policy: all FBI 
 Special Agent personnel have been designated as key Federal employees and are 
 therefore prohibited from being members of the Ready Reserve.24 At the same time, 
 those Special Agents may belong to the Standby Reserve and are entitled to military  
 leave under 5 U.S.C. § 6323(a) for certain types of duty. In plain language: 
   
  An FBI Special Agent generally cannot be in the Ready Reserve; but 
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 A Special Agent may, under some circumstances, aƯiliate with the Standby 
 Reserve, maintain a Reserve relationship, and still use paid military leave for 
 approved duty under § 6323(a). 
 

 Thus, it is not USERRA that bars Special Agents from the Ready Reserve; it is the 
 key-position screening system applied through DoD policy and mirrored in FBI 
 practice. 
 
 C. Other FBI Positions 
 
 Not every FBI job is a Special Agent billet, and not every position is formally 
 designated key. In principle, employees in non-key positions at the FBI may serve in 
 the Ready Reserve and should receive full USERRA protection when they perform 
 qualifying military service. 
 
 However, because the FBI as an agency is covered by 38 U.S.C. §§ 4315 and 4325, 
 even non-key employees must rely on the Bureau’s internal reemployment 
 procedures and IG complaint process—and, where applicable, OPM’s fallback 
 placement authority—rather than the usual MSPB and judicial-review mechanisms 
 available in other federal agencies.25 

 
 D. What reemployment can look like in practice—non-key positions. 
 
 Although reported decisions rarely describe intelligence-community reemployment 
 outcomes in detail, the combination of USERRA, § 4315, and DoD’s USERRA 
 guidance confirms that IC agencies do reemploy returning servicemembers—often 
 into non-key positions. 
 
 First, DoD’s USERRA guidance for federal employers requires reemployment in the 
 escalator position or, if that is not feasible, “a position of like seniority, status, and 
 pay,” and, if necessary, a position of lesser status and pay for which the employee is 
 qualified, with full seniority preserved. This framework applies government-wide 
 and is expressly incorporated by reference for § 4315 agencies, including the FBI,  
 CIA, DIA, and NSA. 
 
 In practice, this means that when a returning IC employee’s pre-service job has 
 been reorganized or designated key, the agency may satisfy USERRA by reemploying 
 the member in a comparable non-key analytic, training, or staƯ-support role at the 
 same grade and promotion potential. 
 
 Second, where an IC agency head determines that reemployment in the original 
 agency is “impossible or unreasonable,” § 4315(c)(2) and implementing regulations 
 require a hand-oƯ to OPM. OPM must then locate and oƯer an equivalent position in 
 another executive-branch agency—a non-IC, non-key position that still preserves 
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 the servicemember’s seniority and USERRA benefits. ROA’s Law Review 18047 
 uses the hypothetical “David Davis,” a CIA employee, to illustrate exactly this 
 scenario: after the intelligence agency declines reemployment, OPM is supposed to 
 place him in a comparable job elsewhere in the federal executive branch.26 

 Third, CIA’s internal regulation on employment and reemployment (AR 3-18) 
 incorporates USERRA and requires the Director of the CIA to submit annual 
 statistics to the congressional intelligence committees on USERRA-related 
 reemployment determinations, including the number of persons whose 
 reemployment was found “impossible or unreasonable.” That reporting 
 requirement, together with the OPM placement mechanism, underscores that some 
 IC employees are in fact reemployed—though the specific cases and job titles are 
 not publicly identified. 
 
These mechanisms are not a cure-all: they still operate within a statutory scheme that 
precludes judicial review of reemployment denials at § 4315 agencies. But they do provide 
practical pathways for Guard/Reserve members to be reemployed in non-key positions, 
either within the IC or elsewhere in the executive branch. 
 
III. Putting It Together: Why USERRA Is So Hard to Enforce at the FBI 
 
From a servicemember’s perspective, two structural hurdles combine. First, USERRA 
enforcement inside intelligence agencies is internal and non-reviewable by MSPB or the 
federal courts. Reemployment decisions are made within the agency under § 4315, and 
determinations that reemployment is “impossible or unreasonable” are expressly insulated 
from judicial review. Complaints proceed through the agency’s IG under § 4325 rather than 
through MSPB or district-court litigation. 
 
Second, many of the FBI’s highest-profile positions—especially Special Agents—are key 
positions, and employees in those billets are not permitted to be Ready Reservists in the 
first place. If a position is properly designated key and the employee is required to leave the 
Ready Reserve or is blocked from joining it, the person may never perform qualifying Ready 
Reserve service in that job. Without qualifying uniformed service, there is no reemployment 
claim to bring under USERRA. 
 
So, when someone says, “USERRA doesn’t apply to the FBI,” the more precise statement is: 
USERRA technically applies, but the combination of special enforcement rules and key-
position restrictions makes it very diƯicult for an FBI employee to invoke USERRA and 
almost impossible to litigate reemployment disputes in court. 
 
From a policy perspective, this is what we highlighted in ROA Law Review 08052 and what 
subsequent commentary and testimony have confirmed: USERRA protections exist in 
theory for IC employees, but the practical ability to enforce those protections is unusually 
narrow. 
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IV. Practical Takeaways for Guard/Reserve Members Considering Intelligence-
Community Jobs 
 
For servicemembers who are already in the Guard/Reserve—or thinking about joining—
while working in or applying to the FBI or other intelligence agencies, several practical 
considerations emerge: 

1. There is no absolute, agency-wide ban on Reserve/Guard service at the FBI. Some 
positions, however, are key positions, and those billets are ordinarily oƯ-limits to 
Ready Reservists. 

2. If you are in a key position, the problem usually arises at the screening stage—not at 
the USERRA enforcement stage. The agency may require you to separate from the 
Ready Reserve or decline to hire you if you insist on remaining a Ready Reservist. 
Those decisions are made under the Ready Reserve screening rules, which operate 
in tension with USERRA’s anti-discrimination protections but are not supposed to 
override them. 

3. USERRA rights are harder to enforce at intelligence-community agencies because of 
the internal, non-judicial regime created by §§ 4315 and 4325 and interpreted in 
cases like Dew. 

4. If you are already a Reservist and considering an FBI or IC position, seek counsel 
early. You should understand whether the job is already designated key, is likely to 
be designated key, or leads to a career ladder that includes key positions—and thus 
what Reserve options (if any) are compatible with that position, and how this may 
aƯect your long-term ability to perform meaningful military service and serve in the 
IC at the same time. 

5. Policy reforms are pending and have been recommended by veterans’ advocates, 
ROA, and others. Proposals include repealing §§ 4315 and 4325 or amending them 
to allow the same substantive and procedural USERRA protections—and 
MSPB/judicial review—that other federal employees enjoy. Until Congress acts, 
however, IC employees will continue to face a more constrained path to enforcing 
USERRA rights. 

 
V. Conclusion 
 
USERRA was designed to ensure that those who perform uniformed service are not 
penalized in their civilian careers. For most employers, that promise is backed by clear 
statutory standards, external enforcement, and judicial review. 
For the FBI and other intelligence-community agencies, the landscape is diƯerent. 
Congress chose to: 

 Preserve USERRA coverage in principle; 
 Channel enforcement into internal agency processes and Inspector-General review; 

and 
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 Allow those agencies to rely on key-position screening to restrict Ready Reserve 
membership in certain billets. 

The result is a narrower, more fragile form of protection for employees whose careers lie at 
the intersection of national security and military service. Until Congress reforms §§ 4315 
and 4325, and DoD and the IC revisit key-position practices, servicemembers who are also 
intelligence-community professionals must navigate this terrain carefully—with eyes open 
to the legal and practical limitations described above. 
 
While Special Agents are barred from Ready Reserve membership, many other FBI job 
series are not, and employees in those roles may serve in the Ready Reserve and accrue 
USERRA-protected service. However, because the FBI as an agency is covered by §§ 4315 
and 4325, even these employees must rely on the Bureau’s internal reemployment 
procedures, Inspector-General processes, and, where applicable, OPM’s placement 
authority rather than the usual MSPB and judicial-review mechanisms available in other 
federal agencies. 
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Join the Organization That Fights for You 
 
This article is one of more than 2,300 "Law Review" articles available 
at www.roa.org/lawcenter— a free legal resource that the Reserve 
Organization of America (ROA) has built and maintained since 1997, 
adding new articles every month. 
 
ROA is the only national military organization dedicated exclusively 
to America's reserve components — all eight of them. From the 
6,179 members of the Coast Guard Reserve to the 329,705 soldiers 
of the Army National Guard, ROA exists to serve the nearly 773,000 
men and women who answer the call while maintaining civilian 
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lives. No other organization does what we do for the people we 
serve. 
 
Our roots run deep. On October 2, 1922, veterans of the Great War 
gathered at Washington's historic Willard Hotel — at the invitation of 
General of the Armies John J. Pershing — to build something lasting. 
One of the junior oƯicers in that room was Captain Harry S. Truman, 
who, as President, signed ROA's congressional charter in 1950. That 
charter gives us a clear mission: advocate for policies that ensure 
adequate national security. For more than a century, we've made the 
case that America's Reserve Components and National Guard are 
among the most cost-eƯective pillars of our national defense. 
 
Beyond this library of legal resources, ROA files amicus curiae 
("friend of the court") briefs in the Supreme Court and federal 
courts, and actively educates service members, military spouses, 
attorneys, employers, legislators, and others about the legal rights 
of those who serve — and how to enforce them. We provide this 
information to all service members, regardless of membership. But 
it's ROA members — through their dues and contributions — who 
make it possible. 
 
Your membership makes the mission possible. 
 
If you are currently serving, or have ever served, in any of America's 
eight uniformed services, you are eligible to join ROA — and 
membership starts at just $20 for a full year, or $450 for life. OƯicers 
and enlisted personnel alike qualify, whether your service was in the 
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Active Component, the National Guard, or the Reserve. ROA has 
also recently expanded eligibility to include ancestors and lineal 
descendants of past or present service members, so families can 
stand with those who serve. 
 
Join online at roa.org/memberoptions or call 800-809-9448. 
 
If you are not eligible for membership but believe in this mission, 
your financial contribution directly funds this resource and the 
advocacy work that protects those who serve. Donations may be 
mailed to: 
 
Reserve Organization of America  
1 Constitution Ave. NE  
Washington, DC 20002 
 


